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AQUATIC RESOURCES MANAGEMENT BILL 2015 
Committee 

The Deputy Chair of Committees (Hon Simon O’Brien) in the chair; Hon Michael Mischin (Attorney General) 
in charge of the bill. 

Clauses 1 to 5 put and passed. 
Clause 6: Aboriginal persons not required to hold authorisation in certain circumstances — 
Hon ROBIN CHAPPLE: Clause 6 states — 

An Aboriginal person is not required to hold an authorisation to take aquatic organisms if the organisms 
are taken for the purposes of the person or the person’s family and not for a commercial purpose. 

Obviously this bill deals with fish resources. Does it cover turtles? 

Hon MICHAEL MISCHIN: No, it does not. That would currently come under the Wildlife Conservation Act 
and, of course, upon its passage, the Biodiversity Conservation Bill. 

Hon ROBIN CHAPPLE: Historically, the fisheries officers used to manage that. Will that still be the case? 
I am trying to work out the management regime, even though it is not covered by this legislation. 

Hon MICHAEL MISCHIN: As I understand it, it probably will happen because there are currently 
cross-authorisations for wildlife and fisheries officers to exercise like powers under their legislation for, 
obviously, commonsense reasons, and one would expect that that arrangement would continue. 

Hon STEPHEN DAWSON: On the same point, I want to clarify something. There are differences between 
traditional owners and other Aboriginal people who are fishing. Is it the case that neither traditional owners nor 
any other Indigenous persons need to have a licence, but only non-traditional owners are captured by things such 
as bag limits, sizes et cetera? 

Hon MICHAEL MISCHIN: The Aquatic Resources Management Bill does not discriminate between 
Aboriginal people who are traditional owners or otherwise. It provides that when an authorisation would be 
required to take an aquatic organism, a person who is wholly or partly Aboriginal would not require an 
authorisation. However, they would otherwise be bound by bag limits, size limits and the like unless it is 
a customary fishing situation based on their native title rights. In that case, the commonwealth Native Title Act, 
under which there is recognition of those rights, would come into play, so the state legislation would not apply to 
that extent. In that event, if that could be established, it would be a defence to a charge under the legislation that 
bag limits had been exceeded or size limits had been disregarded. 

Hon ROBIN CHAPPLE: I thank the minister for the explanation. When it comes to traditional methods of 
catch, how do we determine what is traditional? If my father used to use nylon nets for catching fish, is that 
traditional, or do traditional means have to be used? 

Hon MICHAEL MISCHIN: I am informed that currently the fisheries department does the best it can to try to 
allow for that. If there is a question of doubt, it is ultimately something for the court to determine. 

Clause put and passed. 
Clause 7: Exemptions from Act — 
Hon ROBIN CHAPPLE: What is the definition of “commercial purposes” in clause 7(2)(e)? 

Hon MICHAEL MISCHIN: “Commercial purposes” in clause 7(2)(e) is defined in clause 3 as meaning the 
purpose of sale or any other purpose that is directed to gain or reward. 

Hon ROBIN CHAPPLE: Notwithstanding what we have talked about that recreational fishers cannot take for 
profit, does this mean that the minister can provide an exemption for them to operate for commercial purposes? 

Hon MICHAEL MISCHIN: Could the member clarify the question so that I might be able to give him an 
answer? 

Hon ROBIN CHAPPLE: In my second reading contribution, I pointed out that Recfishwest had made it very, 
very clear that it understood that this legislation prohibited it or its constituents selling catch; that could be 
considered to be for commercial purposes. Under proposed section 7(2), the minister may grant an exemption 
only under proposed subsection (1) for one or more purposes, one of which is “commercial purposes”; therefore, 
the minister could grant an exemption for commercial purposes. Could the minister grant an exemption for 
commercial purposes to a recreational fisher? 
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Hon MICHAEL MISCHIN: We have had a great debate on how that might apply. Yes, there can be, as 
I understand it, a relief for people who would ordinarily not be permitted to sell their fish commercially to be 
allowed to do so if they can be identified with the specificity required, either by way of a person or by a class of 
persons being exempted for some or all of the provisions of the act. I can theorise on a number of circumstances 
in which that might arise, such as someone who is ordinarily not a commercial fisher also engaging in 
aquaculture activity, for example. There may be complications that I cannot think of. However, perhaps a charity 
event may involve some fishing event, and people with recreational fishing licences are involved, and that class 
of person for that afternoon event may be able to sell their fish, with the proceeds going to that particular charity. 
I am theorising here, but there are ways it can be done, because that would be for a commercial purpose and 
exemption could be given for that event. I cannot speculate about the number of circumstances that might 
exercise the minister’s mind; but, of course, he would take the advice of the department and act as much as 
possible, in my experience, in a manner that is consistent with the philosophy of the legislation and not to set 
precedents that would cause problems in the future. In a sense, I am speculating on the number of circumstances; 
but, yes, if a person or class of persons can be specified with some degree of certainty, an exemption could be 
granted from a provision or a number of provisions of the act. 

Hon ROBIN CHAPPLE: Was that the intent of this clause when the legislation was drafted or is it something 
that we have to resolve now? I am seriously concerned, given the legislation’s intent, that we might have a clause 
that could—I am not suggesting that any minister would—be used inappropriately. 

Hon MICHAEL MISCHIN: The latitude given to the minister in the bill reflects section 7 of the 
Fish Resources Management Act 1994, which has been there since the legislation was passed, albeit a couple of 
incidental modifications were made in 2006 and 2011. There is nothing new about it. Again, I am not in 
a position to speculate about the circumstances. There may be examples that can be found in the past. If the 
member is interested in them, maybe the Department of Fisheries could provide examples of such exemptions, 
but there is nothing novel about the provision. 

Hon ROBIN CHAPPLE: My concern is that if this new legislation is really tightening up the provisions, to rely 
on previous legislation that may be flawed in this regard is not necessarily the answer I was looking for. I am 
seriously concerned that we are leaving it open for commercial activity, which may not be the original intent of 
this legislation. I am seriously concerned that a minister in the future may on his or her whim be able to 
determine that for whatever purpose—commercial purposes—the minister may grant an exemption to any 
particular stakeholder. 

I think the intent is, quite clearly that if it was for commercial purposes, it might be for a commercial fisherman 
or something like that. I think that is most probably the intent. It concerns me that we might seriously open this 
up to the minister with the department determining that for certain purposes a shamateur could operate in this 
area for commercial benefit. I have a serious concern about that. I do not think it is the intent but we have an 
open area. 

Hon MICHAEL MISCHIN: I note the honourable member’s concerns in this regard. I do not know whether 
there was a similar section in the original Fisheries Act 1905 and the various iterations since then. Certainly this 
has been in place in the Fish Resources Management Act 1994. Any exemptions are published in the annual 
report of the department so that the metes and bounds of those exemptions and the reasons for them can be 
scrutinised. I have no reason to suppose that practice in the future will be any different from practice in the past. 
I am informed that the theoretical example that I gave is probably about as far as the department would be 
prepared to recommend anything to the minister if it was pushed to do so by circumstances. No doubt, the 
member has his concerns. All I can say is that it has been there for a while and there has been no evidence of 
misuse and I do not suppose that there will be in the future. It is to be noted that the total allowable catch 
allocations that are set out as requirements of the content of aquatic resource management strategies limit the 
amount that can be used for commercial purposes in any event. A minister would have to suspend the operation 
of that in order to permit any commercial fishing beyond what is contemplated by the strategic management 
plan. There are a number of checks and balances on it but I cannot help the member any further than that. 

Hon ROBIN CHAPPLE: Would the minister be able to advise the chamber that it is not the intent of this clause 
to allow for recreational fishers to be able to operate for commercial purposes? 

Hon MICHAEL MISCHIN: No, that is not the intent of the clause. I do not think it ever was the intent of the 
clause. It was to provide the minister with appropriate flexibility to deal with the circumstances that might not be 
able to be anticipated at the time of the passage of the legislation. The department prosecutes people who do not 
have a commercial fishing licence, so that would not be the intention of this. 

Hon STEPHEN DAWSON: Clause 7(1) states — 
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The Minister may, by notice in writing, exempt a specified person or specified class of persons from all 
or any of the provisions of this Act. 

I think the minister might have said in his response to Hon Robin Chapple that these notices are included in the 
annual report. Can the minister confirm whether that is the case? Is there a requirement for the minister to 
publish these notices and how will it be done? If there is no requirement, does the minister publish these 
exemptions; and, if so, how? Can the minister clarify that there is nothing in the bill that says the minister has to 
include this in the annual report but, in practice, it is the case that any exemption is written in the annual report 
so an extra level of scrutiny is available? 

Hon MICHAEL MISCHIN: There is a requirement under section 263 of the Fish Resources Management Act 
that details of exemptions granted during the financial year to which the report relates must be published in the 
annual report of the department that is prepared for the purposes of part 5 of the Financial Management Act 
2006. There is no equivalent provision in the current bill. I am informed that there is a public register of these 
things in any event. There are something like 170 exemptions a year. That makes for a fairly thick bit of the 
annual report but they are ascertainable. The register is provided for in clause 150 of the bill. It is a registrable 
interest, which is defined in clause 3 of the bill. A registrable interest means a number of things, but includes, in 
paragraph (d), an exemption, and the details of that must be set out in the register of registrable interests and is 
available for inspection under clause 151 of the bill. There is public accountability in that regard. I understand 
that the minister has indicated that he would like the current practice of disclosure in the annual report to 
continue. It may not become practicable at some stage in the future but it is not as though the information is 
concealed; it is available in the register provided for in the bill. 

Hon STEPHEN DAWSON: I thank the minister. I appreciate that response. This is a fairly sizeable bill; it has 
240-odd pages. Was there any reason that that section was not pulled across from the Fish Resources 
Management Act given that many of the other sections were? I take his point that the practice will continue to be 
included in the annual report but I would feel a bit more comfortable if there was a clause in the bill that said it 
was going to happen. Is there any reason it did not come across? 

Hon MICHAEL MISCHIN: I understand that the requirement of a register was to supplant that necessity so it 
is not included in an annual report when it may be of only limited interest to readers. I suppose there is nothing 
preventing not only the disclosure of the particular exemptions and, indeed, other registrable interests, in the 
annual report but it may be that it can be a summary of the information directing readers to the register, which 
would be available in any event. It is a matter of pragmatism, I suppose, and of how many more pages we want 
in the annual report. I can certainly raise that with the minister and see whether there is any impediment to 
introducing such a clause. I would be reluctant to volunteer it because I think there is already a mechanism 
provided for disclosure of that, along with every other registrable interest. 

Hon STEPHEN DAWSON: I thank the minister. I would appreciate it if he would take up that issue for me. 

My second question relates to clause 7(4)(b), which states that an application must be accompanied by the 
prescribed fee, if any. In what cases would a fee be payable and is there a schedule of fees? 

Hon MICHAEL MISCHIN: I understand that fees are contained in the regulations. I do not have a copy of 
them. I expect they are in schedule 1 of the regulations. I expect that likewise regulations would be passed for 
this bill when it becomes law reflecting the current arrangements, at least for the time being. 

Sitting suspended from 6.00 to 7.30 pm  

Hon STEPHEN DAWSON: Before the dinner break I had asked questions about the schedule of fees that 
applied to clause 7(4). The minister kindly pointed out that there is a schedule of fees at the moment under the 
Fish Resources Management Act. The explanatory memorandum is unclear on this issue. Although the 
explanatory memorandum states that this clause is similar in effect to section 7 of the FRMA, there is no 
mention of the existing schedule and whether the existing schedule will move across; that is, the schedule of fees 
in the existing act will move to the proposed act. Can the minister confirm whether the fees that currently apply 
will apply under the new act? 

Hon MICHAEL MISCHIN: Proposed section 263 of the Aquatic Resources Management Bill prescribes the 
regulation-making power under subsection (2); that is, the regulations may make provision for a variety of 
matters including, at paragraph (j), fees and charges. As presently advised, there are no transitional provisions 
that would carry over those existing regulations under the Fish Resources Management Act, nor would that be 
usual anyway. By the time the Aquatic Resources Management Act comes into effect, regulations tailored to the 
requirements of that act will have been prepared, including schedules of fees and charges as necessary. As 
presently advised, it is my understanding that to the extent they cover the same ground, the same fees would be 
prescribed under the new regulations. As the member is aware, from time to time fees and charges are reviewed. 
That would continue in the normal course. 
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Hon STEPHEN DAWSON: I am aware that this act may not come into operation until 1 January 2018. The 
fees may well be relooked at between now and then. I want to clarify for the record whether there is any 
intention to increase fees significantly. Aside from what the minister just said, that fees may increase from time 
to time, is there nothing on the table at the moment? I do not mean necessarily in the bill, but does the agency 
plan to increase fees sufficiently? 

Hon MICHAEL MISCHIN: That is the information I have. 

Clause put and passed. 

Clauses 8 and 9 put and passed. 
Clause 10: Means of achieving objects of Act — 
Hon ROBIN CHAPPLE: Clause 10(a) refers to “restoring aquatic ecosystems”. Is there an idea of how that 
could or might be achieved? It is a huge financial issue. I think it is—excuse the expression—a very, very good 
idea, but I am wondering how that might be done in reality. 

Hon MICHAEL MISCHIN: I should point out that clause 9 of the legislation prescribes the objects of the act. 
Clause 10 simply prescribes a variety of ways those objects are to be achieved. I am informed that an example of 
restoring aquatic ecosystems is currently underway in King George Sound, Albany—restoring the original 
natural oyster beds. It is part of a government-funded project. 

Hon ROBIN CHAPPLE: In that regard, we are actually restoring something that has been damaged by 
development. Would this include restoring, say, coral that has been bleached at Ningaloo Reef or is it purely 
about dealing with human-related damage? 

Hon MICHAEL MISCHIN: The objects of the act are very broad. Clause 9 states that they are — 

(a) to ensure the ecological sustainability of the State’s aquatic resources and aquatic ecosystems for 
the benefit of present and future generations; and 

(b) to ensure that the State’s aquatic resources are managed, developed and used having regard to the 
economic, social and other benefits that the aquatic resources may provide. 

It is by no means limited to those that are damaged by way of development. Presumably, if there were a similar 
threat, as there has been in the past with crown-of-thorns starfish on the Great Barrier Reef, and if we were 
inflicted with a similar type of problem, action could be taken within the scope of the Aquatic Resources 
Management Act to address those issues. 

Clause put and passed. 

Clauses 11 to 46 put and passed.   
Clause 47: Minister may arrange allocation of excess recreational TAC — 
Hon STEPHEN DAWSON: Clause 47(2) states — 

The Minister may, by notice in writing published in the Gazette — 

(a) determine that a specified quantity of recreational TAC for a managed aquatic resource in 
a fishing period is to be made available instead for commercial purposes for that fishing period; 
and 

(b) specify the manner in which entitlement to the catch specified in the notice is to be allocated 
and registered. 

I am aware that this clause is new; it was not brought across from the Fish Resources Management Act. 
Subclause (2) states that the minister “may” publish this information in the Government Gazette; it does not state 
that the minister “shall”. Is there any reason the minister only “may” publish it and is it the department’s 
intention that this information be published elsewhere or included in its annual report? 

Hon MICHAEL MISCHIN: I think the honourable member may be—I will not say misreading—perhaps not 
fully understanding. It is the publication by notice in writing in the Government Gazette that is the determination. 
Where the clause states that the minister “may determine”, it is by notice in writing, published in the 
Government Gazette; that is the determination. No determination would be operative until it is published, by 
notice in writing, in the Government Gazette. 

Clause put and passed. 
Clause 48: Increase of TAC for recreational fishing — 
Hon STEPHEN DAWSON: Clause 48 states — 
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The recreational TAC for a managed aquatic resource in a fishing period is increased by the amount of 
any catch entitlement for the resource purchased in the fishing period by the application of money from 
the Recreational Fishing Account. 

Is the minister required to publish this information when the total allowable catch for recreational fishing is 
increased? Money from the recreational fishing account will be used, but is there a requirement anywhere for 
this information to be published? 

Hon MICHAEL MISCHIN: The recreational fishing account is prescribed under clause 233 of the bill. 
Subclause (1) states — 

The Recreational Fishing Account … is an agency special purpose account under the Financial 
Management Act 2006 section 16. 

Its balance would have to be disclosed under that provision. Subclause (4) refers to spending, which may be 
applied by the minister for a variety of purposes. The balance would be disclosed at some stage, and what is 
available to be spent. I do not know whether that addresses the member’s concern about the clause. 

Hon STEPHEN DAWSON: It kind of does, minister. I am aware that we will know how much is in the 
recreational fishing account and how much has been spent. However, we will not necessarily know each item 
that the money is spent on, if, indeed, it is spent under the provisions of this clause. Are there any provisions in 
the act, or is there any plan, for the minister or the agency to announce or report every item that the recreational 
fishing account money is spent on? Does that make sense, minister? 

Hon MICHAEL MISCHIN: I apologise to the member. I am not clear about exactly what the member is 
driving at and what he wants to have disclosed in the accounts; it may be just me, but I am not clear. There are, 
of course, reporting requirements under the Financial Management Act. Clause 233(4) provides that the money 
in the account must be spent in a certain way. There would be some element of disclosure at some point to show 
that it has been used for legitimate purposes. Sorry. I am a little unclear. If it is a matter that is not germane to 
this clause, I am happy to get further advice for the member on how it is expected to work. If that is getting too 
technical to deal with at the Committee of the Whole stage and if it does not affect the member’s view of the 
merits of clause 48, I can get further information for the member. 
Hon STEPHEN DAWSON: I appreciate the minister’s offer. I will try it one more time, and, if I am still not 
making sense, or this is not the right clause under which to ask this question, the minister can tell me and we will 
move on to something else. Is every individual amount that is spent from the recreational fishing account 
towards buying additional catch for the recreational sector reported somewhere? 
Hon MICHAEL MISCHIN: I am informed that the monetary amount will be disclosed in the annual reports. 
Hon STEPHEN DAWSON: On a different issue, can the minister explain how this clause will operate in 
practical terms? Will the process be included in regulations or is it addressed elsewhere in the bill? How will the 
recreational sector approach the minister, and what paperwork or other stuff will it have to go through, before the 
minister will agree to expend money from the recreational fishing account to enable the extra allowable catch to 
be bought? 
Hon MICHAEL MISCHIN: Let us see if I can get this right. If we take, for example, the metropolitan abalone 
fishery, the recreational sector has, as I understand it, assigned to it some 40 tonnes and the commercial sector 
some 60 tonnes. The commercial sector may be willing to forgo or dispose of 20 tonnes in favour of the 
recreational sector. Recfishwest may say to the Minister for Fisheries that it would like to acquire that and use 
some of the account moneys towards that end, to be paid to the commercial sector as compensation, as it were. 
The price that would be determined for that 20 tonnes can be prescribed by a formula. Clause 22 provides that 
regulations may be made for purposes relating to aquatic resource management schemes. That would be akin to 
the manner in which prices are currently determined under the Fisheries Adjustment Schemes Act. The deal 
would be done in that fashion. 
Hon STEPHEN DAWSON: I thank the minister for that answer. The minister has answered some of my 
subsequent questions, so I am happy to leave this clause as is. 
Hon Michael Mischin: Thank you. 
Clause put and passed. 
Clauses 49 to 167 put and passed. 
Clause 168: Other powers — 
Hon STEPHEN DAWSON: With the minister’s indulgence, I have a question that relates to clauses 168, 
169 and 170, and it is about the penalties. If the minister is happy I will ask the question about all three clauses 
and the minister can answer it all at once. 

 [5] 



Extract from Hansard 
[COUNCIL — Tuesday, 13 September 2016] 

 p5783c-5789a 
Hon Robin Chapple; Hon Michael Mischin; Hon Stephen Dawson 

Hon Michael Mischin: Anything to assist. 
Hon STEPHEN DAWSON: The minister is too kind. My question is about the penalty in each of those clauses. 
Did a review of the penalties occur during the consultation and drafting process of the bill to see whether they 
were appropriate and/or a deterrent? 
Hon MICHAEL MISCHIN: Clause 168 of the Aquatic Resources Management Bill provides for a number of 
things that a compliance officer may do. The offence-creating provision is subclause (5) in which a person who 
fails to comply with one of the directions, signals or requirements under subclause (1) commits an offence that 
carries a fine of $10 000. The existing provision is under section 191 of the Fish Resources Management Act and 
currently carries a penalty of $10 000 in the case of an individual or $20 000 for a body corporate. I am informed 
that the body corporate–type offences are covered by other legislation, probably the Criminal Code or 
Sentencing Act. It is one of the two, but I do not have that in front of me at the moment. 
The other clause to which the member referred is clause 169, which provides a power to arrest without warrant. 
Clause 169(2) provides for a penalty of $10 000 in the event that someone escapes or attempts to escape from the 
custody of a compliance officer, and the equivalent provision currently is in section 192(2) of the Fish Resources 
Management Act. The current penalty is in the order of $5 000 as a maximum, and the proposed penalty is $10 000. 
The member referred also to clause 170. There is no offence-creating provision in that; it is simply a power-
prescribing clause that gives the compliance officer powers to seize various things. No offence as such is created 
under that clause. The equivalent provision currently is section 193 of the Fish Resources Management Act; and, 
again, that does not create an offence. Other offences are created under the bill that are equivalent to offences 
currently in the Fish Resources Management Act, for example, obstructing or hindering inspectors—compliance 
officers, if you like—and there are significant increases in penalties in that regard. Currently, that provision is 
section 200 of the Fish Resources Management Act, which prescribes penalties for abuse, threatening behaviour 
towards fisheries officers, assaulting, hindering, obstructing, impersonating and refusing to allow a search that is 
authorised under the act—things of that character. Currently, the penalty is $10 000 in the case of an individual 
and imprisonment for a year. Under the bill, it will be a penalty of $60 000 or imprisonment for nine months, so 
there is a slight reduction in the maximum imprisonment penalty, but a significant increase in the fine that may 
be imposed. Some of these offences can be dealt with by way of infringement notices, so there will be 
a modified penalty that will be significantly less.  
Hon STEPHEN DAWSON: Thank you, minister, I appreciate that answer. I apologise—I had meant to refer to 
clause 177 rather than 170, but the minister has answered that question in a sense. It is obvious from the 
minister’s answer that some sort of review took place. 
Hon Michael Mischin: I forgot to mention that a review took place in order to keep the penalties more or less 
consistent, taking into account the circumstances. 
Hon STEPHEN DAWSON: Thank you; I will take that by way of interjection. I appreciate that. In the course 
of that review, did any specific consultation take place with government agencies or non-government agencies or 
was it simply in-house, desktop work, and a decision was made as a result of it? 
Hon MICHAEL MISCHIN: I understand that much of the advice was from parliamentary counsel to indicate 
the equivalence in other statutes, but otherwise both the commercial and recreational sectors were aware of what 
was being proposed and did not have an issue with it, as far as I am aware. 
Clause put and passed. 
The DEPUTY CHAIR (Hon Simon O’Brien): Do members wish to address any further clauses before 
clause 288? 
Hon MICHAEL MISCHIN: I am creating some work for myself here, but the honourable member mentioned 
that he wanted to get some indication about exemptions being included in the annual report. The annual report 
provision is in clause 266. I have not consulted the minister on that. I do not really see the need for that to be 
included in the annual report, but, in fairness to the member, if he still considers it a live issue that he would like 
me to get advice on, I am prepared to forgo dealing with clause 266. Perhaps we can skip over that one and leave 
it till the end, since we are passing everything up to clause 288 in any event, and deal with all the other clauses in 
the bill, and I will revert to the member when we resume consideration of the bill in committee. 
Hon Peter Collier: Why not just pass everything up to clause 265 and then adjourn? 
The DEPUTY CHAIR: It would appear that there is a will among the committee that I put the question that 
clauses 169 to 265 inclusive stand as printed. 
Clauses 169 to 265 put and passed. 
Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Attorney General). 
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